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propossal be referred to an advisory com-

mittee in accordance with section 408(e)

xt tt.he Federal Food, Drug, and Cosmetic
ct.

Interested persons are invited to sub-
mit written comments on the proposed
regulation. Three copies of the comments
should be submitted to facilitate the
work of the Agency and of others inter-
ested In inspecting them. The comments
must bear a notation indicating both the
subject and the petition/document con-
trol number, “PP6E1815/P81”. Al writ-
ten comments filled in response to this
notice of proposed rulemaking will be
available for public inspection in the Of-
fice of the Federal Register from 8:30
a.1n. to 4 p.m. Monday through Friday.

{Section 408(e) of the Federal Food, Drug,
and Cosmetic Act (21 U.B.C. 346(e)).)

Dated: December 21, 1977.

HERBERT 8. HARRISON,
Acting Director,
Registration Division.

It is proposed that Part 180, Subpart
C, section 180.153 be revised in its en-
tirety be editorially reformatting the sec-
tion into an alphabetized columnar list-
ing and alphabetically inserting the tol-
erance of 0.7 ppm on kiwi fruit, as
follows:

§ 180.153 0,0-Diethyl 0-(2-isopropyl-6-
methyl-4-pyrimidinyl) phosphorothi-
oate ; tolerances for residucs.

Tolerances are established for residues
of the insecticide 0,0-diethyl 0-(2-1s0-
propyl-6-methyl-4-pyrimidinyly  phos-
phorothioate in or on the following raw
agricultural commodities:

Commodity: Parts per million
Alfalfa, fresh_ . _ . oeooaol. 40
Alfalfa, hay. .- vemem e 10
Almonds ..o mrccmccmcanaan 0.6
Almonds, hulls_ .o 3
Apples . o cmeccamen 0.75
Apricots __.._. e mccmece—m———— 0.75

Bananas (MMT 0.1 ppm shall be
present in the pulp after peel 18
removed) . ocecemncmamnnaaonn 0.2

Bean foragé__ ... __ ... __ .. __._ 26
Bean hay..eoonoenecrioacccann 10
Beans, gual. ......- cee= 0.1
Bean, guar. forage... ceew 0.1
Beans, IMB. . ccuccmcnccenmanann= 0.78
BeANs, SNAP.- - ccmemvvnma e 0.76
Beets, roots_____ ..o 0.78
Beets, sugar, roots. . ... ona- 0.75
Beets, sugar, topsS. .o ooo.ao. 10
Boets, tOPS. - e caun 0.75
Blackberries _ .. .o eeeaaa-. 0.75
Blueberries __ ... eeaeaaa 0.75
Boysenberries .. _ .. .ceeaiianan 0.78
Broccol .o oo mman 0.176
Brussels sprouts_ .. ... cenno 0.78
Cabbage ..o 0.78
CAMITOW e mcvcmccnnceman 0.78
Cattle, fat (pre-s appli)... .a 0.78
Cattle, mbyp (pre-s appli). - 0.7
Cattle, meat (pre-s appll)........ 0.78
Cauliflower ....cccvercm-caccaun- 0.78
Colery .. cicmnne———— 0.78
Cherries ... .ecccnvmnnnnnn 0.78
(0117 211 I vececmans eeew 0.78
Clover (freah) ... .cocncceacaccann 40
Clover, NBY. e iccccnnn 10
Collards ____ . einiuaeen 0.178
Oorn, fOrage... .ccccccncccacaws 40
Corn (inc sweet k+CWRR)._..... 0.78
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Cottonseed .. ..o iinmnananaae- 0.2
Cowpeas ..... - 0.1
Cowpeas, forage. - 0.1
Cranberries ... c.oeiieeaen 0.76
Cucumbers .. ...veuoccnacanaae 0.15
Dandelions _ .. .ueoamanaaao 0.75
Dewberries _._...o-coromcncanano 0.76
Endive (escarole)...... e m—— 0.75
FIGE cooeimicmnccmmeaecmnmmnes 0.15
Fllberts .. mcemmmc oo 0.6
Qrapes _ .o oo mememenn 0.75

Grass (NMT 40 ppm shall remain
24 hours after appli)

LespedezZa . ... ovucmccenaecaan
Lettuce . viimcmccaaea e
Loganberries .. ... cocoaaionanon
Melons o
Mustard greens._ ... ..o
Nectarines _ . _ . .ceomcacaaaaans
Olives . .o imecccccmce

Peanuts,
Peanuts, hay
Peoanuts, hulls. ... ..caceoaann
POATS .o icuiiaccnm e
Feavine hay..
PCAVINGR oo e 2B
Peas with pods (determined on
peas after removing sny shell

present when marketed. . _.... 0.75
PeCANS .o eeeiirmmarcanaann 05
Peppers ..o o-oo-o-- 0.7
Pineapples 075
Pineapples. forage 40
Plums (fresh prunes). .......... 0.78
Polatoes ... .. S, 01
Potatoes, sweel_ .. . ... .. ... o0l
Radishes . ... ..o cmcemanns 0.78
Raspherries . ... ...ccccecmaenn-= 0.75

Sheep, fat (pre-s appl) .. .. ... 0.78
Sheep, mbyp (pre-s appil) .....-- 0.75
Sheep, meat (pre-s appll) '0.75
Sorghum, forage. .. ._.-.. . 10
Sorghum, grain...___._._. 0.75
Soybeans ..--..c-comcnas 0.1
Soybeans, forage. ... _.-----. 0.1
Spinach .o imeecee 0.76
8quash, summer. ... __. ... 0.7
Bquash, winter. ... ___...._.. 0.75
Strawberries _ . ___ . ... ... 0.15
SUEAICANG o e e e m e 0.756
HSwiss chard. . oo oo imimrcnaaan. - 078
Tomatoes -.---. e ———— 0.76
Turnips, roots. .o oo e 0.18
Turnips, tOps. - .o oo 0.78
WaInuts e eceacmeeae e 0.5
WaLtercress .. .. cc-cweocrcmauona- 0.78

|FR Doc.77-37320 Filed 12-30-77,8:45 am|

[ 6820-35 ]

LEGAL SERVICES CORPORATION
[ 45 CFR Part 1606 ]

FINANCIAL ASSISTANCE AND DENIAL
OF REFUNDING

Procedures Governing Termination
AGENCY: Legal Services Corporation.
ACTION: Proposed regulation.

SUMMARY: Section 1011 of the Lexal
Services Corporation Act requires the
Corporation to establish procedures to
ensure that no application for refunding

will be denied and finuncial assistance
will not be terminated unless the rec *
ent has been afforded an opportunity for
a fair hearing. The Corporution P -
ously specified procedures for denial & ;
refunding in Part 1606 of its Regulationk
Those procedures appear to be equ
well suited to actions to terminate finan-
cinl nssistance. The version of Part 1
previously published in proposed for®
hus, therefore, been revised to include
termination proceedings. The revision
also reflects the proposed amendment t0
Section 1011 that, when requested, hesr-
ings conducted pursuant to its terms be
presided over by a hearing officer who
not employed by the Corporation.

DATES: Comments must be received ol
or before February 2, 1978.

ADDRESS: Legal Services Corporation,
733 15th Street NW., Suite 700, wash-
ington, D.C. 20005.

FOR FURTHER INFORMATION CON-
TACT:

Stephen 8. Walters, 202-376-5113.

SUPPLEMENTARY INFORMATION!
There is little functional difference be-
tween n decision to deny refunding and
a  deciston to terminate a recipient’s
srant or contract. Both are serious ac
tions to be taken only if necessary W
achieve the purpose of the Act In the
vast majority of cases, the Corporation
wil] seek to ensure that service will con”
tinue to the eommunity affected without
regard to wither financial assistance
has been terfpinated or refunding de-
nled. The st le difference between the
two types of action is the equitable con-
sideration tha, having made a grant or
conitract with i particular recipient, the
Corporation should not be permitted to
terminate it on the basis of a policy that
did not exist at the time the financtal
assistance was extended. That principle
is reflected in section 1606.4 of the at-
tached proposed regulation.

The second major revision of the reg-
ulation published previously reflects the
amendment to the Act requiring that,
when requested, hearings conducted
pur-uant to Section 101112) be presided
aver by an independent hearing exam-
iner. Section 1606.8. as revised, goes be-
yond the Act by providing that the hear-
ing officer shall always be a person who
is independent and not an employee of
the Corporation. The revision provides
that the hearing examiner shall be ap-
pointed by the President, but contem-
plates that in most cases the hearing
examiner will be u person seclected by
the recipient from a list prepared by the
Corporation. 1f the recipient objects to
all of the candidates on the list, the
President may elther overrule the ob-
jection and appoint one of the candi-
dates as the hearing officer, or submit &
new list to the recipient.

In order to prevent disruption and de-
lay, any objections that the reciplent
has to the hearing examiner’s qualifica-
tions of objectivity must be raised prior
to the hearing or they are waived. Of
course, a recipient may challenge the
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manner in which a hearing Is conducted
and may obtain a new hearing if it can
demonstrate that it was actually preju-
diced by the hearing examiner’s actions,

It 15 proposed to revise 45 CFRC Part
1606 ns follows:

Bec.
1608.1
1606.2
1606.3
1606 4
1686.5
1606 8
1606 7
1606 8
16089
1608.10
1606.11
1606.12
1606.13
1606.14
1606.15
1606.16
1606.17
1606.18
1606.19
1606.20

AUTHORITY. Sec 1006(b) (1) and {3\, 1007
(8} (1), 1007(2)(3), 1007¢a)(9), 1007(d).
1008(e) 1011 (42 USC 29968e(b) (1} and
(3), 2996((a) (1), 2096f(a)(3), 2996f(a)(9),
29061 (d), 2006g(e), 2906].

§1606.1

Bv affording a recipient the opportun-
ity for u timely, full. and fair heuring
that will promote informed deliberation
by the Corporation when there is rea-
son to belleve u grant or contraet should
be terminated or retunding denifed. this
Part seeks to avoid unnecessary disrup-
tion In the deltvery of legal assistunce to

- sligible clients.

§1606.2

ta) “Termination” means a decision
that financial assistance to a recipient
will be permanently terminated in
whole or in part prior to expiration of
the reciplent’s current grant or contract.
(b "Denial of refunding” means a
decision that, after expiration of its cur-
rent grant or contract, & recipient: 1)
will not be provided with financial assist-
ance; or

(2) Will have its annual level of inan-
elal support reduced to an extent that is
not required by a reduction in the Cor-
poration's appropriution that is appor-
tioned among all recipients of the same
class, und is either more than 10 pereent
or more than $20.000 below the recipi-
ent’s annual level of financinl assistance
under its current grant or contract; or

(3) Will be provided with financial as-
asisance subject to a new condition or
restriction that is not generally auppli-
cable to all reciplents of the sume class,
and that would significantly reduce the
ability of & recipient to maintain its cur-
rent level of legal assistunce to eligible
clients.

(¢) “Director of u reeipient” means
the person who has overall day-to-duy
responsibility for management of opern-
tions by the recipient.

(d) “President”, as used in this Part,
means the President (or acting Presi-
dent) of the Corpo.gtion, and not his
designee.

Purpose.

Definitions.

Grounds for denial of refunding.
Girounds for termination
Preliminary determination
Informal conference.
Inttiation of proceedings.
Presiding oMcer

Prehearing conference.
Conduct of heartug
Obligations of the Corporation.
Briefs and argument.
Recommended decisons.

Final decision.

Time extenston and watver.
Right to counsel.
Reimbursement

Interim funding.

Termination funding.

Notice

Purpose,

Definitions,
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(e) “Presiding Officer” means the
person appointed by the President to
recommend a final decision that a grant
or contract should be continued or ter-
minated, or that refunding should be
granted or denled.

§ 1606.3
ing.

Refunding may be denied when: (a)
Denial is required by law: or

tb) Denial is required by a Corpora-
don policy that is generally applicable
to all recipients of the same class:; or

(¢) There has been substantial failure
by a recipient to comply with a provi-
sjon of law, or a rule, regulation, or
guideline issued by the Corporation, or a
term or condition of a current or prior
grant from or contract with the Corpo-
ration or a predecessor agency. In the ab-
sence of unusual circumstances. refund-
ing shall not be denied for this cause
unless the Corporation has given the re-
cipient notice of such failure and an op-
portunity to take cffective corrective
action.

td) There has been substantial failure
by a recipient to provide high quality,
economical, and effective legal assist-
ance, as measured by generally accepted
professional standards, the provisions of
the Act, or a rule, regulation or guideline
1ssued by the Corporsation. In the ab-
selice of unusual circumstances. refund-
Ing shall not be denied for this cause
untess the Corporation has given the re-
ciplent notice of such fallure and an op-
portunity to take effective corrective
action.

te) Denial will implement a provision
of the Act, or a Corporation policy, rule,
regulation or guideline regarding eco-
nomical or effective use of resources.

§ 1606.4  Grounds for termination.

A grant or contract may be terminated
on any of the grounds and under the
circumstances stated in § 1606.3, except
that termination shall not be based on a
Corporation policy that was not in effec*
when the current grant was made or
when the current contract was entered
into.

§ 1606.5

‘a) When there Is reason to believe
that a grant or contract should be termi-
nated or that refunding should be de-
nied, the Corporation shall serve a writ-
ten preliminary determination upon the
recipient, which shall state the grounds
for the proposed action, and shall iden-
tify, with reasonable specificity, any
facts or documents relied upon as Justi-
ficution for that action.

(b) The preliminary determination
shall advise the reciplent that it may,
within ten duys of receipt of the pre-
liminary determination, make written
request for: (1) A hearing under this
Part, or

(2) An informal conference under
% 1606.8 of this Part, with a subsequent
right as there providc.i to request a hear-
ing. ‘

(¢) The preliminary determination
shall also advise the recipent of its

Grounds for denial of refund.

Preliminary determination.
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right to request interim or termination
funding, as the case may be, under
§ 1606.18 or § 1606.19 of this Part.

(d) If the recipient advises the Corpo-
ration that it will not request review, or
if 1t falls to request review within the
time prescribed In § 1606.5(b) or § 1606.6,
the preliminary determination shall be-
come final.

8 1606.6

On timely request by the recipient,
the Corporation employee who made
the preliminary determination shall
promptly conduct an informal confer-
ence with the recipient at a time and
place designated by the employee. The
parties thereto shall exchange views,
seek to narrow the issues, and explore
the possibilities: of settlement or com-
promise. At the conclusion of the con-
ference, which may be adjourned for
deliberation or consultation, the Corpo-
ration employee may, in writing, modify,
withdraw, or affirm the preliminary de-
termination. The recipient may, within
five days thereafter, make written re-
quest for a hearing under § 1606.9
through § 1606.15 of this Part.

§ 1606.7

Within ten days of a request for a
hearing made under §1606.5(b) or
% 1606.6, the Corporation shall notify a
recipient in writing of: (a) The names
of the three candidates to serve as the
presiding officer, to be appointed pursu-
ant to ¥ 1606.8, and of the attorney who
will represent the Corporation:

(b) The date, time and place scheduled
for a prehearing conference, if any
should be requested or ordered: and

(c) The date, time and place sched-
uled for the hearing.

§ 1606.8 Presiding officer.

(a) The presiding officer shall be ap-
pointed by the President, and shall be a
person who is familiar with legal serv-
Ices and supportive of the purposes of the
Act, who is independent, and who is not
an employee of the Corporation.

(b) Within five days of receipt of the
notice required by § 1606.7, the recipient
shall either designate in writing which of
the three candidates named in the notice
it desires to serve as the presiding
officer, or submit a written statement
of objections to the three candidates. A
statement of- objections shall discuss
each of the candidates separately, and
shall specify the particular facts or
documents that the recipient contends
support its objections.

(¢) The President shall appoint the
person designated by the recipient pursu-
ant to § 1606.8(b) to be the presiding oM~
cer. If the recipfent submits a state-
ment of objections, the President shall
either overrule the objections to one of
the three candidates' and appoint that
person as the presiding officer, or submit
the names of three different candidates
for consideration by the recipient pursy-
ant to § 1606.8(b). If the recipient fails
to respond within the time and in the
manner prescribed by § 1606.8(b), the

Informal conference.

Initiation of proceedings.
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President shall appoint a presiding offi-
cer from among the three candidates.

(d) No objection to the President's ap-
pointment of a presiding officer may be
made unless presented in the manner
prescribed in this section,

§ 1606.9 Prehearing conference,

(a) A prehearing conference may be
ordered by the presiding officer, and shall
be ordered if requested by either the
recipient or the Corporation. The mat-
ters to be considered at the conference
shall include: (1) Proposals to define and
narrow the issues; R

(2) Efforts to stipulate the facts, in
whole or in part;

(3) The probable number, identity, and
order of presentation of exhibits and
witnesses;

(4) On the agreement of the partles,
the poasibility of presenting the case on
written submission or oral argument;

(8) The desirability of advance sub-
mission of some or all of the direct testi-
mony in writing;

(6) Any necessary variation in the
date, time and place of the hearing; and

(1) Such other matters as may be ap-
propriate.

(b) In advance of the prehearing con-
ference, the presiding officer may re-
quire a party to submit a written state-
ment discussing any matter described in
subparagraph (a). After the prehearing
conference, the presiding officer may
establish the procedures, consistent with
this Part, to be followed at the hearing.

(¢) The presiding officer may, at the
prehearing conference or at any subse-
auent appropriate time prior to comple-
tion of the hearing, require the Corpo-
ration or the recipient, on sufficient no-
tice, to produce a relevant document in
its possession, to make a report not un-
duly burdensome to prepare, or to pro-
duce a person in its employ to testify,
if any might offer a relevant and sub-
stantial additon to the accuracy or com-
pleteness of the record. With the con-
sent of the presiding officer, a party may

make a written submission before the
hearing.

§ 1606.10 Conduct of hearing.

(a) The hearing shall be scheduled to
commence at the earliest appropriate
date, ordinarily not later than 45 days
after the notice required by § 1606.7, and,
whenever practical, shall be held at a
place convenient to the recipient and the
community it serves. A hearing affecting
more than one community or recipient
ghall be held in a single centrally lo-
cated place unless the presiding officer
determines that an additional hearing
place is required. .

(b) The presiding officer shall preside,
conduct a full and fair hearing, avoid
deélay, maintain order, and insure that
a record sufficient for full disclosure of
the facts and issues is made. The hearing
shall be open to the public unless, for
good cause and in the interests of justice,

the presiding officer shall determine
otherwise.

FEDERAL
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(¢) The presiding officer may allow any
interested person or organization to par-
ticipate in the hearing if such participa-
tion will not broaden the issues unduly
or cause delay, and will aid in proper
determination of the issues.

(1) A person or organizajion wishing to
participate in a hearing shall request
permission from the presiding officer,
stating the rcason for the request, and
the nature of the evidence or argument
to be oftered; and shall notify the Cor-
poration and the recipient of its request.

(2) The presiding officer shall notify
the Corporation, the recipient, and the
person or organization requesting par-
ticipation whether the request has been
granted, and in case of denial shall in-
clude a brief statement of the reasons
therefor.

(3) The presiding officer may lmit
the scope or form of participation au2
thorized under this paragraph.

(d) The Corporation and the recipient
each may present its case by oral or docu-
mentary evidence, conduct examina-
tion and cross-examination of witnesses,
examine any document submitted by an-
other party, and submit rebuttal evi-
dence.

(e) If a party fails, without good
cause, to produce a person or document
required under § 1606.9(c)s the presiding
officer may make an adverse finding on
the fact or issue with respect to which
production was required.

(f) Technical rules of evidence shall
not apply. The presi#ing officer shall
make any procedural or evidentiary rul-
ing that may help to insure full disclo-
sure of the facts, to maintain order, or
to avoid delay. Irrelevant, immaterial
repetitious or unduly prejudicial matter
may be excluded.

(g) Official notice may be taken of
published policies, rules, regulations,
guidelines and instructions of the Corpo-
ration, of any matter of which judicial
notice may be taken in a federal court,
or of any other matter whose existence,
authenticity, or accuracy is not open to
serious question.

(h) A record or summary of the hear-
ing shall be made in a manner deter-
mined by the presiding officer, and shall
be made available to a party upon pay-
ment of its cost.

§ 1606.11 Obligations of the Corpora.
tion.

At a hearing under § 1606.10, (a) The
Corporation shall have the obligation of
proving, by a preponderance of the evi-
dence, the existence of any disputed fact
relied upon as justification for termina-
tion or denial of refunding on a ground
described in paragraph (c) or (d) of
§ 1606.3; and

(b) On all other issues, the Corpora-
tion shall have the obligation of estab-
lishing & substantial basis for terminat-
ing the grant or contract or denying re-
funding.

§ 1606.12 Briefs and argument.

(8) Within ten days after the close of
the hearing, each party may, and, upon
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request of the presiding officer, shall,
submit to the presiding officer. with zerv-
jce upon all other parties, proposed find-
ings of fact and argument on matters of
law or policy.

(b) The presiding officer may direct
or permit oral nrgument at the close of
tle hearing or after submission of briefs.

§ 1606.13 Recommended decision.
(nY As soon as practicable after the
hearing, and normally  within tweaty

days after its conclusion, the presiding
officer shall issue a written recommended
deciston: (1) Continuing the recipient’s
current grant or contract, or granting
refunding subject to any modification or
condition that may be deemed neces-
sary on the basis of information adduced
at the hearing; or

(2) Terminating financial assistance
to the recipient as of a particular date,
or denying refunding.

(b The recommended decision shall
contain findings of the significant and
relevant facts and shall state the reas-
ons for the decision. Findings of fact
shall be based solely on the evidence ad-
duced at the hearing or on matters of
which official notice was taken.

§ 1606.11  Final decision.

(a) If neither the Corporation nor the
recipient requests review by the Presi-
dent. a recommended decision shall be-
come final ten days after receipt by a
recipient. i

(b)Y The reciplent or the Corporation
may seek review by the President of a
recommended decision. A request shall
be made in writing within ten days after
receipt by the party of the recommended
decision. and shall state in <etail the
reasons for seeking review.

() As soon as practicable after re-
ceipt of n request for review of a recom-
mended deciston, and normally within
thirty days, the President may adopt,
modify, or reverse the recommended de-
cision, or direct further consideration of
the matter. In the event of modification
or reversal, the President’s decision shall
conform to the requirements of § 1606.-
13(b).

¢(d) A deciston by the President shall
become final upon receipt by a recipient.
§ 1606.15 Time and

wRIVer.

(a) Any period of time provided in
these rules may, upon good cause shown
and determined, be extended: (1) By
the person making the preliminary de-
termination, prior to the time the pre-
siding officer is designated:

(2) By the presiding officer, prior to
the issuance of a recommended decision;
or

(3) By the President at any time.

(b Requests for extensions of time
shall be considered in light of the overall
objective that the procedures prescribed
by this Part ordinarily shall be con-
cluded within 80 days of the preliminary
determination,

and extension
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(¢c) Any other provision of these rules
may be walved or modified: (1) By the
presiding officer with the assent of the
recipient and of counsel for the Corpo-
ration, or

(2) By the President upon good cause
shown and determined.

§ 1606.106
At a hearing under § 1608.10, the Cor-

Right 10 counsel,

-poration and the recipient each shall

be entitled to be represented by counsel,
or by another person. The attorney des-
ignated may be an employee, or may be
outside counsel retained for the purpose,
who may be compensated at the reason-
able and customary rate for an attorney
practicing in the vicinity of the attorney
retained. Unless prior written approv.]
is received from the Corporation, such
fees shall not exceed the dally equivalent
of the rate of level V of the Executive
Schedule specified in Section 5316 of
Title 5, United States Code.

§ 1606.17

If the rectpient’s grant or contract is
continued or refunding is granted after
a preliminary determination has been
fssued under § 1606.5. a recipient, at the
discretion of the President, may receive
reimbursement by the Corporation, in
whole or in part, for reasonable and ac-
tual expenses that were required in con-
nection with proceedings under this Part.

§ 1606.18

Failure by the Corporation to meet a
time requirement of this Part shall not
entitle a recipient to continuation of its
grant or contract or to refunding. Pend-
ing & final determinatior: under this Part,
the Corporation shall provide the recipi-
ent with interim fundgi necessury to
maintain its current Icv‘ of legal assist-
ance activities under the Act.

§ 1606, 19

After a flnal determination to termi-
nate a reciplent’s grant or contract or to
deny refunding, and without regnrd to
whether & hearing has occurred, the
Corporation may authorize temporary
funding if necessary to enable a recipi-
ent to close or transfer current matters
fn & manner consistent with the recipi-
ent's professional responsibility to its
present clients.

§ 1606.20

A notice required to be sent to a re-
cipient under this Part shall be sent to
the director of the recipient, and may be
sent to the chairperson of its governing
body.

Reimburacment,

Interim funding.

Termination funding.

Notice,

THOMAS EHRLICH,
President, Legal Services Corp.
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[ 6820-35 )
[45CFRPart1623)

PROCEDURES GOVERNING SUSPENSION
OF FINANCIAL ASSISTANCE

AGENCY: Legal Services Corporation.

PROPOSED RULES

ACTION: Proposed regulation.

SUMMARY: Section 1011 of the Legal
Services Corporation Act requires that
the Corporation establish procedures to
ensure that financial assistance to a re-
cipient will not be suspended without an
opportunity for the recipient to show
cause why the suspension should not
occur. This Part responds to that re-
quirement by specifying the circum-
stances in which suspension is author-
ized, and establishing procedures for the
recipient to present its case in opposi-
tion to a proposed suspension.

DATES: Comments must be received on
or before February 2, 1978.

ADDRESS: Legal Services Corporation,
733 15th Street, NW., Suite 700, Wash-
ington, D.C. 20005.

FOR FYURTHER INFORMATION CON-
TACT:

Stephen 8. Walters, 202-376-5113.

SUPPLEMENTARY INFORMATION:
At the outset, it should be emphasized
that the suspension power s {n many
wiys the most extreme sanction avail-
able to the Corporation in discharging
its responsibilities under the Act. Fi-
nancial assistance is continued during
proceedings to deny applications for re-
funding and to terminate financial as-
sistance, and in most instances the
Corporation establishes a new grantee to
provide service in the community af-
fected. This is not the case with sus-
pension. That power should, therefore,
be used only as a last resort to correct
serious deficiencies in a program where
the recipient has refused to do so volun-
tarily.

In light of these considerations, this
Part provides that financial assistance
can be suspended only where a recipient
is guilty of a substantial failure to com-
ply with a provision of law, a Corpora-
tion rule, regulation, guideline, or a term
or condition of its current grant, or has
substantially falled to provide high
quality, economical, and effective legal
assistance. In mose cases, suspension
proceedings cannot be initiated unless
the recipient has been informed of its
failure and had a reasonable opportunity
to correct it.

The second major restriction on the
power to suspend financial assistance is
that a particular suspension cannot be
in effect for a total of more than 30
days. The Corporation employee who or-
ders suspension may set the effective
date of the suspension to coincide with
the Corporation’s schedule for making
grant payments, and may rescind or
modify the suspension at any time based
on considerations such as the progress
made toward compliance and the ability
of the re:ipient to continue serving ex-
isting clients. After financial assistance
has been suspended for a total of 30
days, however, the Corporation must ini-
tiate termination proceedings if it be-
lieves further action is necessary. The
recipient may, of course, agree to an ex-
tension of the suspension instead, if it
believes that compliance is imminent and
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does not wish to suffer the expense and
dislocation of termination proceedings.

It is proposed to amend 45 CFR chap-
ter XVI by adding the following new
Part 1623:

Sec.

1623.1 Purpose.

1623.3 Definition.

1623.3 QGrounds for suspension.
1623.4 Suspension.

1623.3 Time extension and watver.
1633.6 Interim funding.

AUTHORITY: Sec. 1006(b) (1) and (3), 1007
(%) (1), 1007(a) (3), 1007(w) (), 1007(d),
1008(c) 1011 (42 U.8.C. 20986e(b) (1) and (3),
2006f(a) (1), 2996f(a) (3), 2006f(a) (9), 2906¢
(d), 2996g(c), 2096)).

§ 1623.1 Purposc.

By providing procedures for prompt
review that will ensure informed delib~
eration by the Corporation when there
is reason to believe that financial as-
sistance to a recipient should be sus-
pended, this Part seeks to avoid unnec-
essary disruption in the delivery of legal
assistance to cligible clients.

8 1623.2 Definition.

“Suspension’” mesns any action tem-
porarily suspending or curtailing finan-
cial assistance to & recipient in whole
or in part prior to the expiration of the
recipient’s current grant from or con-
tract with the Corporation.

§ 1623.3 CGrounds for suspension.

Financial assistance provided to a re-
cipient may be suspended when:

(a) There has been substantial failure
by a recipient to comply with a pro-
vision of law, or a rule, regulation, or
guideline issued by the Corporation, or
a team or condition of the recipient's
current grant from or contract with the
Corporation; or

(b) There has been substantial failure
by a recipient to provide high quality,
economical, and effective legal assistance,
as measured by generally accepted pro-
fessional standards, the provisions of the
Act, or a rule, regulation, or guideline
issued by the Corporation.

(¢) In the absence of unusual circum-
stances, suspension shall not take place
unless the Corporation has given the re-
cipient notice of its failure and an oppor-
tunity to take effective corrective action.

§ 1623.4 Suspension.

(a) When there is reason to believe
that financial assistance to a recipient
should be suspended, the Corporation
shall serve a written preliminary deter-
mination on the recipient stating the
grounds and effective date for the pro-
posed suspension, and identifying, with
reasonable specificity, any facts or docu-
ments relied upon as justification for the
suspension. The preliminary determina-
tion shall also specify any corrective
action that the recipient must take to
avold or end the suspension.

(b) The preliminary determination
shall advise the recipient that it may,
within flve days of receipt of the pre-
liminary determination, request an in-
formal meeting with the Corporation at
which it may attempt to show that the
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